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PHAN MO DAU

1. Tinh cap thiét ciia dé tai

Chung ctr khong chi 1a van dé trung tdm trong TTHC, ma con c¢6 anh hudng t6i
chat luong giai quyét vu an, né dugc xem la chia khoa quan trong dé 1am sang to noi
dung ciia VAHC. Qua nghién ciru, tim hiéu thi nhan thiy bén canh nhiing két qua tich
cuc dat dugc khi sir dung chimg cir trong TTHC vao trong viée giai quyét VAHC, mot
sd cac van dé lién quan dén chimg ctr trong TTHC ciing con nhiéu ton tai. Cy thé la:

Vé phuong dién phap luat, cac quy dinh phap luét lién quan vé ngudn chiing ci,
nghia vu ching minh, trach nhi¢m vé thu thap ching ct, trinh ty thu thap ching cu,
danh gia chimg ¢t con chua day du, thong nhat; quy dinh phap luat vé ching ctr khong
pht hop véi ddc thu cia VAHC, diéu nay da anh huong dén két qua va chat luong giai
quyét VAHC.

Vé phuong dién thuc hién phép luat, ap dung phap luat vé ching ctr khi giai
quyét VAHC con gip nhiéu khé khin, chua that su 4p dung duoc cac quy dinh phap
luat vé chimg cr vao trén thyc té. Piéu ndy anh huong khong nho dén quyén loi cia
ngudi khéi kién, anh huong dén két qua, hiéu qua giai quyét VAHC cia TA

Vé chung cu dién tu, day la mot chirng cir méi, doi hoi cac quy dinh lién quan
vé ching cr dién tir can phai dugc phap luat quy dinh day du, phu hop dé cac chu thé
ap dung khi giai quyét VAHC.

Bén canh d6, TTHC ¢ Viét Nam trong mot thoi gian dai da ton tai dudi dang la
t6 tung thAm van hay 13 t6 tung viét. Hién nay nguyén tic t6 tung da co sy thay doi
16n, trong d6 nguyén tic td tung tranh tung dang dugc dé cao. Cho nén, quy dinh vé
chtng ctr phai phu hop, hiéu qua dé nang cao hiéu tranh tung khi qua giai quyét
VAHC.

Vé phuong dién khoa hoc 1y luén, cho t&i nay chua co cong trinh nao nghién
cuu mot cach co hé théng, chuyén sau, toan dién ca vé phuong dién 1y ludn, phap luat
vé chimg ctr trong TTHC. Do d6, viéc nghién ctru thiu déo vé 1y luan, phap luat va
thuc tién thuc hién phap luat vé chimg cr trong TTHC 1a hét strc can thiét.

Xuat phat tir nhan thirc nhu vy, tac gia chon dé tai: “Chirng ctr trong TTHC
& Viét Nam” 1am Luan 4n tién si 1a cap thiét, dap ing yéu cau vé phap 1y, thuc tién va
1y luén khoa hoc dugc dat ra & nudc ta.

2. Muc dich va nhiém vu nghién ciru ciia dé tai

2.1. Muyc dich nghién ctru cua dé tai

Xay dung co sé 1y luan vé ching ctr trong TTHC, dya trén co s6 1y luan d6 dé
danh gia cac quy dinh vé chimg ct trong TTHC va thuc tién thyc hién cac quy dinh vé
ching cr trong TTHC trong viéc giai quyét VAHC, tir d6, dua ra nhiing phuong
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hudng, giai phap pht hop dé hoan thién phap luat vé chimg cir trong TTHC, bao dam
hiéu qua st dung ching cir dé giai quyét VAHC.

2.2. Nhiém vu nghién ctru cua dé tai

Mot 14, thu thap va danh gia két qua nghién ciru clia cac cong trinh khoa hoc da
cong bo, co lién quan dén dé tai Luan an. Trén co sé do, tim ra nhitng van dé chua
duogc giai quyét hodc chua duoc giai quyét triét dé, xac dinh nhiing ndi dung s& duoc
Luan 4n ké thira, phét trién va tap trung nghién ctru.

Hai la, 1am sang t6 nhimg van dé 1y luan vé chimg cir trong TTHC dé thay
dugc nhiing yéu cau, vai trd cua cua chimg ctr trong giai quyét VAHC. Phan tich noi
dung phap luat vé chimg cr quy dinh trong TTHC. Tir d6, danh gia cac yéu to tac
dong, anh huong dén ap dung chimg ct trong viée giai quyét VAHC.

Ba la, nghién ctru phap luat cia mot s6 qudc gia vé cac ché dinh, quy dinh lién
quan dén chimg ctr trong TTHC, tim ra nhitng diém twong dong va khac biét voi phap
luat vé TTHC ¢ Viét Nam dé rat ra cac gia tri tham khao.

Boén la, phan tich phap luat hién hanh vé ching ct trong TTHC va danh gia
thyc tién thyuc hién phéap luat vé chimg c trong TTHC nham phat hién nhitng han ché,
bét cap va xac dinh nguyén nhan cta han ché, bat cap nay.

Nam la, d&& xuat cac phuong hudng, xay dung cac giai phap hoan thién ching
ct trong TTHC va nhiing gidi phép nang cao hi¢u qua st dung ching ctr trong TTHC,
dap tung dugc yéu cu cia viée gidi quyét VAHC va yéu cau cai cai cach tu phap hién
nay.

3. P6i twong, pham vi nghién ciru

3.1. Béi twong nghién ciru

Pbi tugng nghién ciru ctia Luan an 13 cac quan diém 1y luan vé chimg ct trong
TTHC; Quy dinh cta phap luat vé chimg ctr trong TTHC, c6 su tham khao phéap luat
ctia mot sé nude dién hinh ¢ nodi dung lién quan dén dé tai; Thuc tién thuc hién cac
quy dinh vé chimg ct khi giai quyét VAHC & Viét Nam.

3.2. Pham vi nghién ctu

Luan 4n dat trong tdm nghién ciru chuyén sau nhiing van dé vé 1y luan, phap ly
va thyc tién ap dung chimg cir trong TTHC khi giai quyét VAHC ¢ Viét Nam.

Pham vi vé khong gian: Luan 4n nghién ctru cac quy dinh vé chtng cir trong
TTHC & Viét Nam.

Pham vi vé thoi gian: Luan 4n tip trung nghién ctru cac quy dinh vé ching cr
theo Luat TTHC Viét Nam hién hanh va cac van ban quy pham phép luat lién quan tu
nam 1996 cho dén thoi diém hién nay.
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4. Y nghia khoa hoc va gia tri thyc tién ciia Luin an

Luan an 1a mot coéng trinh nghién ctru chuyén sau vé chimg cr trong Luat
TTHC, két qua nghién ctru s& 14 sy bd sung quan trong vé 1y ludn ciing nhu thuc tién
vao hoat dong ap dung quy dinh phap luat vé chimg ctr khi giai quyét VAHC ¢ Viét
Nam hién nay.

Luén &n con la tai liéu tham khdo cho nhiing ngudi lam cong tac nghién ctru,
giang day, hoc tap Luat TTHC Viét Nam cho cac co sé chuyén nghién cuu phép luat,
dao tao can bd phap luat. Luédn an cting c6 gia tri tham khao hiru ich ddi voi nhitng
ngudi lam cong tac thuc tidn khi tham gia giai quyét VAHC & nudc ta hién nay.

5. Nhirng diém méi ciia luin an

Luan 4n 1a mot cong trinh khoa hoc nghién ctru chuyén sau, toan dién va cé hé
thdng vé chimg cr trong TTHC. Nhiing diém méi ndi bat ciia két qua nghién ciru thé
hién & nhitng ndi dung sau:

(1). Luan an 1a mot cong trinh nghién ciru dau tién, toan dién, hé thong tuong
d6i day du vé van dé 1y luan cta chimg cir trong Luat TTHC.,

(2) Luén an da dtc két kinh nghiém ciia phap luat mot sé qudc gia trén thé gisi
vé quy dinh phéap luat vé ching cr trong TTHC, vé mé hinh tai phan hanh chinh cua
mot s6 nude co thé duoc tham khao khi dé xuat cac kién nghi hoan thién cac quy dinh
vé ching ctr trong TTHC & Viét Nam.

(3) Luan an phan tich, danh gid mot cach chinh xac, toan dién va day du thuc
trang vé ching ctr trong Luat TTHC & phuong dién quy dinh phap luat va ap dung
phép luat trén thyc tién.

(4) Luan an da dé xuat cac phuong hudng, giai phap dé nang cao hiéu qua bao
dam viéc st dung chting cir trong TTHC vao trong viéc giai quyét, xét xir cac VAHC.

6. Co ciu ciia Luén an

Ngoai phan cam doan, danh muc céc tir viét tat sir dung trong Luén an, muc lyc,
phén mé dau, két luan, danh muc cac cong trinh nghién ctru lién quan dén dé tai Luan
an da duogc cong bd, danh muc tai liéu tham khao va céc phu luc thi ndi dung chinh
ctia Ludn an dugc két cau gom bdn chuong:

Chuong 1: Tong quan tinh hinh nghién ctru va co s& 1y thuyét ciia dé tai nghién
clru

Chuong 2: Co s¢ 1y luan cua chung cur trong TTHC

Chuong 3: Thuc trang phap luat vé chimg cir va thyc hién phap luat vé chimg
ct trong TTHC ¢ Viét Nam

Chuong 4: Phuong hudng, giai phap hoan thién phap luat va bao dam thuc hi¢n
phap luat vé chimg ct trong TTHC ¢ Viét Nam
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CHUONG 1
TONG QUAN TINH HINH NGHIEN CU'U VA CO SO LY THUYET
CUA PE TAI NGHIEN CUU

1.1. Tong quan vé tinh hinh nghién ctu
1.1.1. Tinh hinh nghién ctru nuéc ngoai
1.1.1.1. Tinh hinh nghién civu Iy ludn vé chitng cir trong té tung hanh chinh ¢
nudc ngoai
Thik nhat, vé khdi niém chirng ci
Mot s6 cong trinh nghién ciru dugc cong bd di dua ra khai niém vé chimg cir t6
tung n6i chung va ching cr trong TTHC noi riéng. Thé hién: (1). Bentham (1950),
Ban vé chitng civ t6 tung, Nxb. Chinh tri qudc gia, Ha Noi (dich nim 1996); (2)
Viladdimiarop (1950) véi tac pham Hoc thuyét vé chitng civ t6 tung, Nha xuét ban
qudc gia Ha Noi (dich nam 1999); (3). Tac gia Xtrogovich.M.C (1960), véi quyén
Gido trinh Té tung hinh s X6 Viét, quyén 1, Truxov.A.I Can bdn vé hoc thuyét chirng
cir tw phdp, Nxb. Van pham phéap luat Qudc gia, do TAND Tdi cao (dich nim 1991);
(4) A.InVu-sin-xky (1967) v6i quyén Ly ludn vé chirng cir tw phdp trong phdp ludt X6
Viét, Nxb. Van pham phéap luat quc gia, do TAND Téi cao (dich nim 1999); (5)
Christopher B. Mueller; Laird C.kirkpatrick (1997), v6i quyén Federal rules of evidence-
With advisory Committee Notes and legislative History,; (6) Charles Bonner, John Paul
Jones & Henry M. Kohnlein (1999) v&i quyén Administrative Procedure, University
of Richmond Law Review, Volume 33; (7) Doron Menadhe (2020), voi quyén The
Epistemology of Evidence Law, Lap Lambert Academic Pulishing.
Thit hai, vé nguon chitng cir
Trong cac cong trinh nhu: (1). Bernard Schwartz (1950), The Substantial
Evidence Rule and the Administrative Procedure Act, Washington Law Review and
State Bar Journal, Volume 25, Issue 2; (2). Calloway, Jim (2006), “What Is Electronic
Evidence”, Family Advocate Journal, Volume 28, No.3; (3). Feldman, Joan E (2007),
"Top Ten Things to Do When Collecting Electronic Evidence”, Family Advocate, Vol.
29, No. 3; (4). Hendric Kaptein, Henry Prakken and Bartverheij (2009), Legal
Evidence and Proof, Apllied legal philosophy, Ashge Publishing Limitted; (5). Xue-
Guang Wang (2016), Research on Relevant Legal Proplems of Electronic Evidence,
2nd Annual Internation Conference on Social Science and Contemporary Humannity
Development; (6). Jiao Feng (2020), The Production of Internet Evidence, Journ of
Harbin Institute of Technology, Social Science Edition; (7). Deng Heng, Wang Wei

(2021), Research on the identification mechanish of electronic data evidence in
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litigation procudure, Journal of Human University of Technology, Social Sciences
Edition, Vol.3.

Thit ba, vé thuoc tinh chung cur

Qua cac cong trinh nhu: (1). William H. Kuehnle (2004), Standars of evidence
in administrative proceedings, New York Law School Law Review, Volume 26; (2).
H.W.R. Wade va C.F. Forsyth (2014), Administrative Law, Oxford University Press;
(3). Kenneth S. Broun (2020), McCormick on Evidence, Thomson Reuters; (4). Verena
Klappstein (2022), Theory of Legal Evidence — Evidence in Legal Theory, Volume
138; (5). Liu Wenli, Zhang Chao (2022), The dilemma of electronic evidence
identification in civil litigation and its solution-from the perspective of private lending,
Journal of Human University of Technology, Social Sciences Edition, Vol.4 (27); (6).
Pia Wirtz (2024), Evidence in Administrative Hearings: Know Before You Go,
American Bar Association.

1.1.1.2. Tinh hinh nghién ciru vé phdp ludt vé chitng cit trong té tung hanh
chinh ¢ nudc ngoai

Thi nhdt, vé thu thdp chitng cir ciia TA

Theo két qua nghién ctru tir cac cong trinh nghién ctru sau: (1). Jurai Vacok
(2013), Agency Practices and Judicial Review of Administrative Records in Informal
Rulemaking, Administrative Conference of the United States; (2). Yuwen Li (2014),
Administrative Litigation Systems in Greater China and Europe, Routledge; (3). Jean
Waline (2015), Le droit de la preuve en droit administratif, Dalloz; (4). David
Freeman Engstrom, Mariano-Florentino Cuéllar, Daniel Ho, Catherine Sharkey
(2020), Government by Algorithm: Artificial Intelligence in Federal Administrative
Agencies, Administrative Conference of the United States; (5). Wang Jing (2021),
Judicial Review of Regulatory Documents in Administrative Litigation in China,
University of Pennsylvania Asian Law Review; (6). Evgeny Nikolaevich Kulyushin
(2022), Evidentiary Powers of the Trial Court Regarding Public-Law Disputes in the
Russian Federation, SHS Web of Conferences; (7). Todd Archibald (2023), Litigation
and Administrative Advocacy: The Art and Science of Persuasion, LexisNexis
Canada; (8). lan Freckelton (2024), Expert Evidence: Law, Practice and Procedure,
Law Book Co; (9). Tianhao Chen, Wei Xu, Xiaohong Yu (2024), Administrative
Litigation in China: Assessing the Chief Olfficials’ Appearance System, The China
Quarterly (Cambridge University Press).

Thir hai, vé thu thdp chimg cit ciia dwong su

Trong cac cong trinh nghién clru cua cac tac gia: (1). Tac gia Allan R. Brewer-
Carias (2011) voi quyén Administrative Procedure Regulation in Latin America, First
Decade of General Administrative Procedure Law in Peru (Law No. 27444, 2001-
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2011)", Derecho PUCP 47; (2). Zoran J, Zbornik Radova (2017), Legal Remedies in
the New Law on General Administrative Procedure, Socialiniai Tyrimai; (3). Christine
B. Harrington va Leif H. Carter (2020), Administrative Law and Politics: Cases and
Comments, 5th Edition, CQ Press (SAGE Publishing); (4). Steven D. Gordon (2023),
Expanding the Administrative Record in Administrative Procedure Act Litigation,
Holland & Knight.

Thir ba, vé cung cdp, giao ndp tai liéu, chitng cir cia dwong sw, co quan, t6
chike, cd nhan c6 tham quyén

Céc tac gia: (1). Craig, Paul (2013), General Law on Administrative Procedure,
Legislative Competence and Judicial Competence, European Public Law, Vol. 19,
Issue 3; (2). Caroline Foulquier (2013), La preuve et la justice administrative
frangaise, L’Harmattan; (3). René Chapus (2016), Contentieux administratif,
Montchrestien — Lextenso éditions; (4). Adrian Keane va Paul McKeown (2020), The
Modern Law of Evidence, Oxford University Press; (5). Robert Kedziora (2022),
Participation of a Party to the Administrative Proceedings in the Issuing of an
Administrative Decision, Teka Komisji Prawniczej PAN Oddziat W Lublinie, Volume
14, No. 12; (6). Judith Bannister, Anna Olijnyk, Stephen McDonald (2023),
Government Accountability: Australian Administrative Law, Cambridge University
Press.

Thir tw, vé danh gid chimg ci

Duogc phan tich trong cac cong trinh nhu: (1). Rolandas Kriksciunas, Snieguole
Matulience (2011), Practice of Establish of Evidence in Case of Administrative
Offences, Socialiniai Tyrimai, Volume 01; (2). Leland E. Beck (2013), Agency
Practices and Judicial Review of Administrative Records in Informal Rulemaking,
Administrative Conference of the United States; (3). Dougles Walton (2016),
Argument Evaluation and Evidence, Volume 23, Springer; (4). Kristin E. Hickman
(2022), Evidence in Administrative Proceedings — Proof by Audio-Visual Record,
Proof by the Content of the Website and Other Means of Proof Lacking Explicit
Regulation in the Code of Administrative Procedure, Research Gate; (5). Richard J.
Pierce, Jr (2024), Administrative Law Treatise, Wolters Kluwer; (6). Jerry L. Mashaw,
Peter M. Shane, Aditya Bamzai, Emily S. Bremer, Margaret B. Kwoka, Nicholas R.
Parrillo (2024), Administrative Law, The American Public Law System: Cases and
Materials (9th Edition), West Academic Publishing.

Thik ndm, vé bdo qudn, bdo vé chirng cir

Theo cac cong trinh nghién ctru: (1). Badeaux, Danielle (2010), The Problems
with the Preservation of Evidence in Texas, Texas Tech Administrative Law Journal,
Volume 11, No.2; (2). Jessica A. Kasischke (2011), Securing Community Faith in the


https://heinonline.org/HOL/Page?public=true&handle=hein.kluwer/epl0019&div=36&start_page=503&collection=kluwer&set_as_cursor=1&men_tab=srchresults
https://heinonline.org/HOL/Page?public=true&handle=hein.kluwer/epl0019&div=36&start_page=503&collection=kluwer&set_as_cursor=1&men_tab=srchresults
https://heinonline.org/HOL/Page?public=true&handle=hein.kluwer/epl0019&div=36&start_page=503&collection=kluwer&set_as_cursor=1&men_tab=srchresults
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Collection, Preservation, and Presentation of Physical Evidence, South Texas Law
Review, Volume 52, No.3; (3). Luciana Duranti (2018), InterPARES Project
(International Research on Permanent Authentic Records in Electronic Systems),
Universiry British Columbia, Canada; (4). Ali Shahaab, Chaminda Hewage, Imtiaz
Khan (2021), Preventing Spoliation of Evidence with Blockchain: A Perspective from
South Asia, ArXiv..

Thir sdu, vé mo hinh tai phan hanh chinh

Trong cac cong trinh nhu: (1). Adrian Bedner (2001), Administrative Courts in
Indonesia: A Socio-legal Study, West Academic Publishing; (2). Katsuya Ichihashi
(2003), Hé thong gidi quyét tranh chdp hanh chinh ¢ Nhdt Ban, Tap chi Nha nudc va
Phap luat, s6 3; (3). Ricardo Perlingeiro, Karl Peter Sommerman (2014), Euro-
American Model of Administrative Jurisdiction, Edition da UFF; (4). Michael Asimow
(2025), Nam mé hinh xét xu hanh chinh, Tap chi Luat hoc so sanh Hoa Ky, tap 63, sb
1.

1.1.2. Tinh hinh nghién ctru & Viét Nam

1.1.2.1. Vé tinh hinh nghién ciru vé Iy ludn cia chiing cit trong trong to tung
hanh chinh o Viét Nam

Thik nhat, vé khdi niém chitng civ trong TTHC

Gido trinh Luat TTHC Viét Nam cia Truong Pai hoc Luat Thanh phé Ho Chi
Minh (2021), Nxb. Héng buc; Gido trinh Luat TTHC Viét Nam cua Trudong Dai hoc
Luat Ha Nai (2014), Nxb. Cong an nhan dan; Gido trinh Luat TTHC Viét Nam cua
Truong Pai hoc Luat Pai hoc Qubc Gia Ha Nbi (2023), Nxb. Pai hoc Qudc Gia Ha
Noi; Sach Gidi thich va binh lugn Ludt TTHC nam 2015 do PGS.TS Nguyén Canh
Hop (chi bién) (2017), Nxb. Hong Pirc — Hoi Luét Gia; Gido trinh K§ ning cia Tham
phan, Kiém sat vién, Luét su trong giai quyét VAHC (2017), cta Hoc vién tu phap, tap
1, Nxb. Tu Phap; Sach chuyén khao Binh ludn khoa hoc Luat TTHC va céc van ban ap
dung giai quyét cac khiéu kién hanh chinh tai TA (2011) cta Poan Tan Minh, Nxb.
Lao Pong; Nguyén Thi Thu Huong trong bai viét “Ludt TTHC budc tién quan trong
vé quy dinh chimg cir, chirng minh trong ludt TTHC” trén Tap chi Nghé luat, s6 04,
nam 2011

Thir hai, vé thuéc tinh ciia chirng cir trong TTHC

Theo cac Gio trinh, sach chuyén khao di dé cap, ngoai ra con c6 bai viét caa
PGS.TS Nguyén Tat Vién, trong bai viét “Ly thuyét vé chirng cir trong t6 tung hinh sw
dudi tdc dong ciia cude cach mang céng nghiép lan thir 4.

Thir ba, vé nguén chitng cir trong TTHC

Theo cac Gido trinh, sach chuyén khao dd dé cap, ngoai ra con bai viét cua

Duong Xuan Phiic, Nguyén Thi Xuin trong bai viét “M¢t s6 diém madi vé chitng cir
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trong Ludt TTHC nam 2015, trén Tap chi TAND, s6 02, nam 2017; Nguyén Thi Thu
Suong, Ngo Khanh Tung trong bai viét “Bdn vé gid tri chitng cik ciia vi bang”, trén
tap chi Kiém sat, s6 21, nam 2021

1.1.2.2. Vé tinh hinh nghién citu phdp ludt hién hanh vé chitng cit trong té tung
hanh chinh

Thik nhdt, vé giao ndp chimg cit trong TTHC

Theo cac Gido trinh, sach chuyén khao da dé cap.

Thur hai, thu thap chung cu trong TTHC

Theo cac Gido trinh, sach chuyén khiao dd dé cap, ngoai ra con bai viét cua
Duong Xuén Phiic, Nguyén Thi Xuén trong bai viét “Mét s6 diém mdi vé chimng cik
trong Ludt TTHC nam 2015, trén Tap chi TAND, s6 02, nam 2017; Nguyén Thi Thu
Huong trong bai viét “Ludt TTHC budc tién quan trong vé quy dinh chitng cir, ching
minh trong ludt TTHC” trén tap chi Nghé luat, s6 04, nam 2011; Lé Viét Son trong bai
viét “Mot s6 viedng mdc vé yéu cau xdc minh, thu thip chimg cit va viéc thu thdp
chitng civ ciia VKS trong TTHC” trén Tap chi Kiém sat, s 6, nim 2015; Nguyén
Quang Dat trong bai viét “Quyén yéu cau cia VKS nhdn dan trong viéc kiém sat viéc
gidi quyét cac VAHC”, trén Tap chi kiém sat, s6 06, nam 2020; Bui Tién Pat, Tran Thi
Trinh trong bai viét “Gép ¥ dw thao Ludt T6 chirc TAND (sika d6i) tir géc do kiém sodt
quyén lyc Nha nuwée va TTHC”, trén Tap chi Nghé luat, s6 04, ndm 2024.

Thur ba, danh gid chung cur trong TTHC

Theo cac Gido trinh, sach chuyén khao di dé cap, ngoai ra con bai viét cua tc
gia Lé Viét Son trong bai viét “Vé viéc danh gid chimg cir trong VAHC” trén Tap chi
Kiém sét, s6 18, nam 2013.

Thik tw, céng bo va sir dung chitng cir trong TTHC

Theo cac Gido trinh, sach chuyén khao da dé cp.

Thik ndm, vé bdo quan chitng civ trong TTHC

Theo céc Gido trinh, sach chuyén khao da dé cap, ngoai ra con bai viét cua Lé
Song Lé vé “M0ot s6 van dé ve chung ciwr trong VAHC” trén Tap chi Kiém sat, sd 19,
nam 2006.

Thir sau, bao vé chung cur trong TTHC

Theo cac Gido trinh, sach chuyén khao da dé cap.

1.1.2.3. Vé thiee tién thiee hién phdp ludt vé chitng ci trong t6 tung hanh chinh

Thik nhdt, thuc tién thuc hién phdp ludt TTHC vé giao ndp tai liéu, chiing cie

Theo Gido trinh Luat TTHC Viét Nam ctua Truong Pai hoc Luat Pai hoc Quéc
gia Ha Noi, Nxb. Pai hoc Luat Pai hoc Qudc gia Ha Noi nam 2023.

Thir hai, thiee tién thiee hién phdp ludt TTHC vé thu thdp tai liéu, chimg ci
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Nguyén Thi Thu Huong trong bai viét “Ludt TTHC budc tién quan trong vé quy
dinh chimg cit, chirng minh trong Iludt TTHC” trén Tap chi Nghé luat, s6 04, nim
2011; Lé Viét Son trong bai viét “Mdt s6 vudng mdc vé yéu cau xdc minh, thu thdp
chitng cir va viéc thu thdp chimg cir ciia VKS trong TTHC” trén Tap chi Kiém sat, s6
6, nam 2015; Nguyén Quang Pat trong bai viét “Quyén yéu cau cia VKS nhin din
trong viéc kiém sdt viéc gidi quyét cic VAHC”, trén Tap chi kiém sat, sé 06, nim
2020; Sach Gidai thich va binh lugn Ludt TTHC nam 2015 do PGS.TS Nguyén Canh
Hop (chu bién) (2017), Nxb. Hong Ptrc—Hoi Luat Gia; Gido trinh Luat TTHC Viét
Nam cua Truong Pai hoc Luat Pai hoc Quéc gia Ha Noi, Nxb. Pai hoc Luat Pai hoc
Quéc gia Ha Noi nam 2023.

Thit ba, thuec tién thuc hién phdp ludt TTHC vé danh giG chiing cir

Lé Viét Son trong bai viét “Vé viéc ddnh gid chitng cit trong VAHC” trén Tap
chi Kiém sat, s 18, ndm 2013;

Thir tu, thuce tién thuc hién phap ludgt TTHC vé sir dung chung cir

Duong Xuéan Phiic, Nguyén Thi Xuan trong bai viét “Mot s6 diém méi vé ching
cir trong Ludt TTHC nam 2015, trén Tap chi TAND, s6 02, nam 2017;

Thir nam, thiee tién thwc hién phdap ludt TTHC vé bdo qudn, bdo vé tai liéu,
chung cwr

Sach Gidi thich va binh lugn Ludt TTHC nam 2015 do PGS.TS Nguyén Canh
Hop (chi bién) (2017), Nxb. Hong Pirc—Hoi Luat Gia.

1.1.2.4. Vé hoan thién phdp ludt vé chimg cir trong t6 tung hanh chinh

Thir nhdt, hoan thién phdp ludt vé thu thdp chimg cir trong TTHC

Lé Viét Son trong bai viét “Mot s6 viebng mdc vé yéu cdau xdc minh, thu thip
chitng cir va viéc thu thdp chimg cit ciia VKS trong TTHC” trén Tap chi Kiém sat, s6
6, nam 2015; Nguyén Quang Pat trong bai viét “Quyén yéu cau cia VKS nhin din
trong viéc kiém sdt viéc gidi quyét cic VAHC”, trén Tap chi kiém sat, sé 06, nim
2020; Duong Xuan Phuc, Nguyén Thi Xuén trong bai viét “Mot s6 diém méi vé ching
ctr trong Ludt TTHC nam 2015, trén Tap chi TAND, s6 02, nam 2017; Tran Thi Hién
trong bai viét “Bdo dam thwc hién nhiém vu, quyén han ciia TA du thao 5 Ludt To
chitc TAND (sira do6i)”, trén Tap chi Nghé Luat, sé 04, naim 2024; Lé Van Luat va
Pham Thi Thu trong bai viét “Trach nhiém cia TA thu thap tai liéu, chung cu tur dy
thao Ludt T6 chitc TAND (sita doi)”, trén Tap chi Nghé Luat, s6 04, nim 2024;
Nguyén Hoang Anh trong bai viét “Quy trinh chudn trong TTHC & mét sé quoc gia
trén thé giéi va ¢ Viét Nam”, trén tap chi Nghién ciru Lap phép, s6 6, nam 2022.

Thir hai, hoan thién phdp ludt vé danh gid chirng cik trong TTHC

Lé Viét Son trong bai viét “Vé viéc ddnh gid chitng cit trong VAHC” trén Tap

chi Kiém sat, s6 18, nam 2013.
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Thi ba, hoan thién phdp ludt vé nguon chiing cir trong TTHC

Nguyén Thi Thu Suong, Ngo Khanh Tung trong bai viét “Ban vé gid tri chiing
cir ciia vi bang ”, trén tap chi Kiém sat, s6 21, nam 2021.

Thir tw, hoan thién phdp ludt vé bao vé, bao quan chiing cie

PGS.TS Nguyén Tét Vién, trong bai viét “Ly thuyét vé chirng cit trong té tung
hinh sw dwdi tac ddng ciia cude cach mang cong nghiép lan thir 4”; PGS.TS Nguyén
Ngoc Chi, trong bai viét “Chitng cit chitng minh trong t6 tung hinh sw va viéc hodn
thién dép vng yéu cau cdi cach tw phdp hién nay”.

Céc cong trinh khoa hoc cua cac tac gia co6 lién quan khac: Lé Viét Son trong
cong trinh “Thi hanh dn hanh chinh ¢ Viét Nam — Ly ludn va thiee tién”, Luan an Tién
si luat hoc (2021), Truong dai hoc Luat Thanh phd H6 Chi Minh; Nguyén Ciru Viét
(chu bién) v6i quyén “Ludt hanh chinh nwée ngoai” duoc Nxb. Pai hoc Qubc gia Ha
Noi xuat ban nam 2011; Bui Thi Pao véi quyén “Tinh hop phdp va hop Iy ciia
OPHC” duge Nxb. Chinh tri qubc gia, Ha Noi xuat ban nam 2015; Nguyén Quynh
Lién trong cong trinh “Hoan thién phap ludt vé kiém sodat ban hanh ODPHC o Viet
Nam hién nay”, Luan an Tién si luat hoc (2020), Pai hoc Luat Ha Noi, Ha Noi;
Nguyén Thi Ha trong cong trinh “Xét xur so tham vu dn hanh chinh & Viét Nam”, Luin
an Tién si luat hoc (2017), bai hoc Luat Ha Noi, Ha Noi; Nguyén Phuong Dung trong
cong trinh “Gidi quyét tranh chdp hanh chinh trong linh vwc dat dai theo thi tuc
TTHC o Viét Nam hién nay”, Luan an Tién si luat hoc (2024), Pai hoc Luat Ha Noi,
Ha Noi; Duong Thi Tuoi véi quyén “Bdo dam quyén céng dan trong TTHC ¢ Viét
Nam” duge Nxb. Tu phap, Ha Noi xuat ban nam 2023; Tac gia Nguyén Tat Vién voi
quyén “Bdo dam quyén con nguoi trong hoat dong tw phdp” duge Nxb. Tu phap, Ha
Noi xuat ban nam 2024; Nguyén Thi Kim Ngan va Chu Manh Hung véi quyén
“Quyén con ngwoi trong phdp ludt quéc té va phdp ludt Viét Nam” dugc Nxb. Cong
an nhan dan xuit ban nim 2024; Nguyén Thi Thuy Hang v&i quyén “Bdo ddm quyén
16 tung din sw cia dwong sw” duoc Nxb. Céng an nhan dan xuit ban nim 2024;
Nguyén Tién Pat v&i quyén “Nguyén tic trinh tw phdp ludt cong bang, hop Iy va vai
tr6 bao vé quyén con nguoi” dugc Nxb. Chinh tri qudc gia su that xuat ban nam 2021;
Lé Tan Quang trong cong trinh “Phdp ludt Viét Nam vé chimg civ dién tir”, Luan an
Tién si luat hoc (2022), Truong Pai hoc Kinh té thanh phé HO Chi Minh; Nguyén
Trung Thanh trong cong trinh “Quyén tiép cdn thong tin trong TTHC & Viét Nam”,
Luan an Tién si luat hoc (2022), Hoc vién khoa hoc xa hoi.

1.1.3. Pdanh gid chung tinh hinh nghién ciru ¢é lién quan dén dé tai va nhiing
van dé dwoc ludn dn tié'p tuc nghién cuu

Thir nhdt, cac van dé chimg ct trong TTHC ¢ Viét Nam da danh duoc sy quan

tim dang ké cua cic nha khoa hoc, cic cong trinh ciing di it nhiéu dénh gia thyuc tién
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ap dung cac quy dinh vé chimg cr trong viéc giai quyét VAHC & Viét Nam, cé trén
phuong dién phap luat va thyc tién thi hanh, dwa ra mot s6 kién nghi, giai phap hoan
thién gép phan nang cao hiéu qua viéc giai quyét VAHC.

Thir hai, mot s6 bai viét va cong trinh nghién ctru nhu trén vé ndi dung da
khong con phu hop véi quy dinh phap luat va thuc tién hién nay; mot sé van dé vé ly
luan va thyc tién vé chimg cr trong TTHC & Viét Nam van chua duoc giai quyét mot
cach thau ddo; Céac giai phap dua ra con chung chung, it giai phap vé hoan thién phap
luat, chu yéu 1a giai phap vé thuc tién ap dung.

Trong ludn 4n nay, bén canh ké thira két qua nghién ctru cia cic cong trinh
khoa hoc trudc ddy, nhitng van dé can tiép tuc nghién ctru bao gdm: hé théng 1y luan
vé ching ctr trong TTHC; Nghién ctru quy dinh phép luat vé chiung ctr va thuc tién
thyc hién quy dinh cta phap luat vé ching cir trong TTHC theo quy dinh hién hanh,
danh gia nhitng han ché, vuéng mic trong quy dinh ctia phap luat va tim ra nguyén
nhan ctia cic han ché trong thyc tién 4p dung; Pua ra nhiing phuong huéng va giai
phap stra d6i, bd sung cac quy dinh cta phéap luat vé ching ctt trong TTHC va cac giai
phap bao dam thi hanh phéap luat vé chimg cir nham nang cao chat luong xét xir cac
VAHC.

1.2. Co s6 1y thuyét va phwong phap nghién ciru

1.2.1. Gia thuyét nghién ciru va ciu héi nghién ctru

Gid thuyét nghién ciru:

Gia thuyét dat ra 1a chimg ct trong TTHC 1a cong cu hiru hiéu, c¢6 ¥ nghia quan
trong dé giai quyét dung dan, chinh xac, nhanh chéng VAHC, bao vé dugc quyén va
loi ich hop phéap chinh dang cta c4 nhén, co quan, to chtc trong tranh chap hanh
chinh. Tuy vay, vé mit Iy luan va thuc tién cta chimg ctr trong TTHC chua duoc
nghién ctru mot cach toan dién, co6 tinh hé théng. Chinh vi vay, phép luat hién hanh va
viéc ap dung chig cr trong TTHC vao trong viée giai quyét VAHC con nhiéu vudng
mac, han ché chua dap ung doi hoi thuc té.

Vé phuong dién ly luan, hi¢n nay chua c6 nghién ctru mdt cach toan dién céc
van dé 1y luan vé chimg ctr trong TTHC. Cac nghién ciru chua chi ra dugc vai tro, ¥
nghia cta chimg cu trong TTHC khi giai quyét VAHC, chua néu 1én duoc dic thu
riéng biét ciia ching cir trong TTHC, dé phan biét 1am rd sy gidng va khac nhau giira
chirng cur trong TTHC va chung ctt trong td tung dan sy, td tung hinh sy. Trén thuc té,
cac yéu to 1am anh huéng dén ching cir trong TTHC khi giai quyét VAHC chua duge
phan tich, nghién ctru thau déo.

Vé phuong dién quy dinh phéap luat vé chimg ct trong TTHC ¢ Viét Nam 1a co
sO phap 1y dé giai quyét VAHC. Thuc tién ap dung cac quy dinh phéap luat vé ching
ctr trong Luat TTHC dé giai quyét VAHC & Viét Nam trong thoi gian qua d dat duoc
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nhiéu thanh tyu dang ghi nhan. Tuy nhién, trong thuc tién 4p dung van con nhiéu bat
cap, vudng mic vé ap dung quy dinh phap luat khi giai quyét VAHC. Nguyén nhan
nhitng han ché nay xuat phét tir nhiéu nguyén nhan chii quan va khac quan, 1y do 1a
quy dinh cta phap luat vé ching ct trong TTHC chua dong bo, chua dam bao duoc
tinh toan dién, quy dinh vé chimg ctr khong phu hop véi thyc tién ap dung va khong
phu hop véi dic thu riéng cia VAHC. Piéu nay da anh huéng dén két qua giai quyét
VAHC nén chat lugng giai quyét cac VAHC chua cao.

Hién nay chua c6 hé théng giai phap phu hop, kha thi, khoa hoc dé khac phuc
triét dé nhitng han ché bat cap ca quy dinh phap luat va thuc hién ap dung quy dinh vé
ching cir khi giai quyét VAHC. D¢ hoan thién phap luat vé chimg ctr trong viéc giai
quyét VAHC hién nay, can thiét phai tuan thu theo mét s phuong hudng nhét dinh.
Pong thoi, giai phap hoan thién phap luat vé ching cr theo hudéng khic phuc nhiing
han ché ciia quy dinh phap luat hién hanh, ndng cao chat luong, hiéu qua giai quyét
cac VAHC. Trong d6 can tap trung vao hai nhom giai phap cu thé, 1a nhom giai phap
hoan thién phap luat vé ching cir va nhom giai phap nham dam béao sir dung hiéu qua
chung ct trong Luat TTHC. Cac phuong hudng, giai phap dua ra dua trén co so
nghién ctru thau déo, toan dién nhitng van dé 1y luan va danh gia khach quan, khoa
hoc, phu hop thuc trang phap luat, thuc tién thuc hién phéap luat vé nodi dung nay.

Cdu hoi nghién cuu

Pé lam rd cac gia quyét nghién ciru trén, ludn an dit ra sé giai quyét cac cau hoi
nghién ctru sau day:

Noi dung 1y luan vé chtng cr trong TTHC 1a gi? Chung ctr trong TTHC ¢6
nhitng diém dic thu gi so voi chung cu trong td tung dan sy va td tung hinh sy?

Quy dinh phap luat vé chimg cir trong TTHC ¢ Viét Nam dugc quy dinh nhu
thé nao? Nhiing yéu té nao tac dong, chi phdi dén ching ctr khi ap dung giai quyét
VAHC?

Thuc trang phap luat hién hanh va thyc tién thyc hién phap luat vé chirng cu
trong TTHC & Viét Nam hién con vudng mic, han ché gi can khic phuc? Nguyén
nhan ctua nhitng han ché, bat cap do?

Viéc hoan thién ching ctr trong TTHC & Viét Nam xuat phat tir nhitng nhu cau
va phuong huéng nao? Can c6 nhimng giai phap cu thé gi dé hoan thién ching ct, bao
dam chung ctr 1a phuong tién chimg minh quan trong trong TTHC?

1.2.2. Phuong phéap nghién ctu

Luan an duoc tiép can theo phuong phéap luan duy vat bién ching va duy vat
lich sir cia chti nghia Mac -Lé nin, tu twong HO Chi Minh, van dung nhitng quan diém

ctia Pang va Nha nudc ta vé hoan thién hé thong phap luat va thuc hién phap luat.
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Pbi véi timg nodi dung cu thé, Ludn an st dung nhiéu phuong phap nghién ctu
khoa hoc khac nhau dé dam bao tinh hiéu qua, khoa hoc 1am r& dwoc ndi dung can
nghién ctru. Cu thé: Phuong phap hdi ciru cac tai lidu; Phuong phap hé thong; Phuong
phap lich str; Phuong phap tong hop; Phuong phap ching minh; Phuong phip phan
tich luat viét; Phuong phap so sanh; Phuong phap théng ké; Phuong phép case study;
Phuong phép diéu tra, khao sat xa hoi hoc; Phuong phap phong van chuyén gia.

Két luan chwong 1
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CHUONG 2
CO SO LY LUAN CUA CHUNG CU TRONG TO TUNG HANH
CHINH

2.1. Khai niém, dic diém, thudc tinh, vai tro, phan loai ciia chirng ctr trong
t6 tung hanh chinh
2.1.1. Khéi niém cua ching ctr trong t6 tung hanh chinh
Lam rd khai niém chimg cir dugce nghién ctru theo theo quan diém ciia hé thong
Thong luat, quan diém cta hé théng Déan luat va quan diém vé khai niém chimg cir
trong TTHC ¢ Viét Nam.
2.1.2. Bic diém cua ching cir trong t tung hanh chinh
Chung ctr trong TTHC mang nhiing dic diém riéng biét, thé hién nhiing dac thu
cua vu an hanh chinh khac véi chiing ctr trong td tung dan sy va to tung hinh su.
2.1.2. Thudc tinh ciia chimg cir trong t6 tung hanh chinh
Chung ctr trong TTHC mang nhiing thudc tinh 1a tinh khach quan, lién quan,
hop phap.
2.1.3. Vai trd ciia ching ctr trong t6 tung hanh chinh
Thir nhdt, bao dam quyén tiép can cong 1y cta cong dan trong TTHC
Thir hai, bao ddm quyén bao vé quyén va loi ich hop phap ctia duwong su trong
TTHC
Thi ba, bao dam quyén tranh tung cta dwong sy trong TTHC
Thir tur, giup cho TA ban hanh phan quyét chinh x4c va dung dan
2.1.4. Phan loai ching cir trong t6 tung hanh chinh
Chung ¢t ¢6 thé phéan loai thanh: Chimg ctr gbc va ching cr sao chép; Chimg
ctr theo ngudi va ching cr theo vat; Ching ¢t truc tiép va ching cr gian tiép; Ching
ctr ching minh vé mat ndi dung va chimg cir ching minh vé mat t6 tung; Ching cir
tuyét ddi va ching ctr twong dbi.
2.2. Phap luit vé chimg ctr trong t6 tung hanh chinh
Trinh bay so luge nhing co so 1y ludn vé phap luat cta chimg ct trong TTHC,
thé hién 1a: Ngudn ching ctr trong t6 tung hanh chinh; Thu thap chimg cir trong t6
tung hanh chinh; X4ac minh, danh gia ching ct trong td tung hanh chinh; Cung cép,
giao ndp ching cit trong t6 tung hanh chinh; Cong bd, sir dung chimg ctr trong t6 tung
hanh chinh; Bao quan, bao vé ching ct trong té tung hanh chinh.
2.3. Cac yéu t6 tac dong dén chirng cir trong trong té tung hanh chinh
2.3.1. Yéu t6 chinh tri
TA xét xit VAHC theo thu tuc TTHC chiu sy lanh dao cia Pang cdng san Viét
Nam.
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2.3.2. Yéu td phap ly
Thir nhat, vé ché dinh chimg ctr trong TTHC
Thir hai, vé cac quy dinh chuyén nganh khéac lién quan dén viéc giai quyét
VAHC
Thit ba, vé mo hinh ching cr va chimg minh trong TTHC
2.3.3. Yéu t6 con nguoi
Thir nhat, d6i véi nguoi tién hanh t6 tung
Thir hai, d6i v6i nguoi tham gia t6 tung
2.3.4. Yéu t vé kinh té -xa hoi ¢ dia phuong
2.3.5. Vé mo hinh TA giai quyét VAHC

2.4. Chirng cir trong t6 tung hanh chinh theo quy dinh ciia phap luit mot
s0 nudc tiéu biéu trén thé giéi va nhirng gia tri, kinh nghiém c6 thé tham khao
cho Viét Nam

2.4.1 Chung ctr trong t6 tung hanh chinh theo quy dinh ctia phap luat mot sd
nude tiéu biéu trén thé gisi

Tim hiéu vé ching cir quy dinh trong cac qudc gia theo mo hinh tai phan hanh
chinh v& mé hinh nhét hé tai phan, mo hinh ludng h¢ tai phdn va moé hinh dung hoa.

2.4.2 Nhiing gia tri, kinh nghiém c6 thé tham khao cho Viét Nam

Qua tham khao chtng ctr quy dinh phap luat cac qudc gia, kinh nghiém rat ra
dé tham khao cho Viét Nam gom: TA khong tham gia nhiéu vao viéc thu thap ching
ctr; Puong su trudc hét phai c¢6 nghia vu chirg minh; Quy dinh rd vé trinh ty, thu tuc,
cac bién phap thu thap ching cho cac chi thé; Quy dinh cac bién phap xir Iy can trd
hoat dong thu thap chimg ctr ciia TA; Quy dinh 16 vé trinh tu, thu tuc danh gia chimg
ctr; Quy dinh mo6 hinh tai phan xét xur an hanh chinh phu hop, khoa hoc.

Két luan chwong 2
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CHUONG 3
THUC TRANG PHAP LUAT VE CHUNG CU VA THUC TIEN THUC
HIEN PHAP LUAT VE CHUNG CU TRONG TO TUNG HANH CHINH
O VIET NAM

3.1. Thuc trang phap luit vé ching cir trong té tung hanh chinh & Viét
Nam

3.1.1. Phap luat hién hanh vé chimg cir trong t6 tung hanh chinh ¢ Viét Nam

Phan tich, trinh bay diy du cho tiét cac ché dinh vé chimg cr trong TTHC vé:
Nguon chung cir trong t6 tung hanh chinh; Thu thap ching clr trong t6 tung hanh
chinh; Xac minh, danh gia ching cir trong t6 tung hanh chinh; Cung cép, giao nop
ching ctr trong to tung hanh chinh; Coéng bd, sir dung chimg clr trong t6 tung hanh
chinh; Bao quan, bao vé ching cit trong t6 tung hanh chinh.

3.1.2. Panh gia phap luat hién hanh vé chung ctr trong t6 tung hanh chinh &
Viét Nam

Hién nay phap luat hién hanh vé chimg ct trong TTHC van con mot sb han ché,
bét cap can phai khic phuc trong thoi gian t6i dé dat dugc hidu qua cao hon trong viéc
giai quyét VAHC. Thé hién:

Vé thu thap ching ct: Thir nhat, vé thu thap chimg ctr ctia dwong su. Thir hai,
vé cac bién phap thu thap chimg cir cia TA vé 1ay khai cua duong sy; Trung cau gidm
dinh; Quyét dinh dinh gia tai san. Thir ba, thu thap chung clr cua ngudi bao vé quyén
va loi ich hop phép cta duong su. Thi tw, thu thap ching ctir cia VKS.

Vé cung cip, giao ndp chung ct: Thir nhdt, cac chii thé khong chiu cung cap,
giao ndp chung ct khi ¢é yéu cau; Thir hai, cac chu thé thuong giao ndp cac ching cir
khong hop phép.

Vé xac minh, danh gid chung ctr: Thit nhdt, ThAm phan xac minh ching cir
khong dong nhat; Thir hai, Tham phan danh gia chtng cit con tiy nghi.

Vé str dung chung ct: Viée quyét dinh st dung chimg ¢t nao dé chimg minh
con phu thude nhiéu vao TA.

Vé bao quan, bao v¢ chung cu: Viéc luu trlr, cach luu trit, co so vat chat dé luu
trit tai liéu, ching ctr hd so vu an con nhiéu ton tai.

3.2. Thue trang thwe hi¢n phap luit vé chig cir trong t6 tung hanh chinh
& Viét Nam

3.2.1. Két qua dat dugc va nguyén nhan
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Céac quy dinh vé chtng ctr trong TTHC d3 giup dat duoc mot s6 két qua nhat
dinh vé sd lugng, chat luong trong viée giai quyét vu an hanh chinh; bao vé duoc
quyén va loi ich hop phap cta duong su.

Nguyén nhan dat két qua nhu trén gdm yéu yéu td: sy quan tim ctia cac co quan
Nha nudc trong viéc trién khai thi hanh Luat TTHC nam 2015; cai cach hanh chinh
dong bo véi cai cach tu phap; thé ché phap 1y hiéu qua; ¥ thirc phap quyén, tuan thi
phap luat ciia dwong sy trong vu an; Tham phan gidi vé chuyén mon, nghiép vu.

3.2.2. Bat cap, han ché va nguyén nhan

Nhiing bat cap, han ché trong thyc tién thuc hién phap luat vé chung cu trong tb
tung xudt phét tir nhig nguyén nhén sau:

(1). Vé quy dinh cia phdp ludt

Vé thu thap ching ct: Luat TTHC quy dinh nhiéu bién phap thu thap ching cir
chi danh cho TA; Chua c6 quy dinh rd rang va ddy du vé trinh tu, thu tuc thu thap
chung ctr cua duong sy, Luat su, VKS; Han ché cac bién phap thu thap chung cua
Luat su; Han ché cac bién phép thu thap chung cia VKS.

Vé cung cap, giao ndp chung ci: Quy dinh vé 1y do chinh dang dé duong sy
giao nop chung cir khi hét thoi han do Tham phén an dinh chua 16 rang; Quy dinh vé
thoi han giao ndp chimg cir do Tham phan an dinh chua thong nhét, chua phu hop;
Vi¢c giao ndp chung la tai li€éu doc dugc cho TA trong mot sb truong hop con kho
khan; Thoi han giao ndp ching ctt cho VKS khong phu hop.

Vé x4c minh, ddnh gia ching ct: Phap luat hién hanh chwa c6 quy dinh 13 cac
van d¢ lién quan vé xac minh chimg ct; Trinh do, nang luc phap luat ciia Tham phéan
khi danh gia chimg ctr con ton tai; Hién nay Luat TTHC chi quy dinh yéu cau, nguyén
tac ctia viéc danh gia chimg ctr, ma chua c6 quy dinh trinh ty, thi tuc, ndi dung danh
gia ching cr clia cac chi the.

Vé bao quan, bao vé ching cir: khong co quy dinh vé ché tai khi cac chi thé co
trach nhiém vi pham céc quy dinh vé bao quan, bao vé chung ctr; Cac quy dinh cia
phap luat lién quan vé bao quan, bao vé chimg cr hién nay chua quy dinh day du

Viéc t6 chitc TA theo ldnh tho di anh hudng khong nho dén cong tac xét xir,
chua dam bao nguyén tac xét xir doc 1ap va chi tuan theo phap luat, dac biét trong vi¢c
giai quyét VAHC.

(2). Vé yéu té con nguoi

Tham phéan chwa hoan toan duoc doc 1ap khi giai quyét VAHC.

Vé y thuc phéap luat va trach nhi€ém cong vu cua nguodi bi kién va co quan, td
chuc lién quan, Khi tham gia VAHC, y thic phap luat va trach nhiém cong vu cua
nguoi bi kién va nhimg ngudi c¢6 tham quyén khac chua cao.

(3). Vé diéu kién co sé vit chat nganh TA
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Hién nay co s& vat chit, trang thiét bi 1am viéc cua mot sd don vi, TA chua dap
g day dt nhu ciu cong viéc, nhét 13 tru sd mot s6 TAND cap huyén.

(4). Vé néi dung ciia tranh chdp hanh chinh

No1 dung céc tranh chép hanh chinh c6 pham vi rat rong, da dang, thudc nhiéu
linh vyc khac nhau ciia hoat dong quan 1y hanh chinh Nha nudc, rat khé ching minh
dugc tinh hop phap trong ddi v6i cac quyét dinh, hanh vi hanh chinh bi kién.

(5). Vé cdc thiét ché bé tro tw phdp

Hién nay cac thiét ché bd tro tu phép van chua thyc su phat trién va hoat dong
rong rai, do d6, viéc tham gia hd tro thu thap ching ctr chua hiéu qua, chwa phéat huy
tich cuc cho cong tac giai quyét VAHC.

Két luan chwong 3
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CHUONG 4
PHUONG HUONG, GIAI PHAP HOAN THIEN PHAP LUAT VA BAO
PAM THU'C HIEN PHAP LUAT VE CHUNG CU TRONG TO TUNG
HANH CHINH O VIET NAM

4.1. Phuwong huéng hoan thién phap luit vé chimg cir trong to tung hanh
chinh & Viét Nam

4.1.1. Pam bao st dung chimg cr trong bdi canh cai cach bo may Nha nudc
theo hudng tinh gon, hiéu qua va phu hop su phat trién manh mé ciia khoa hoc cong
nghé

4.1.2. Gan lién véi viéc bao dam dugc quyén va lgi ich hop phap cia co quan,
t6 chtrc, c4 nhan trong vu an hanh chinh

4.1.3. Pam bao tinh dong b, théng nhat ctia hé théng phap luat

4.1.4. Phai phu hop xu huéng phat trién ctia phap luat Viét Nam vé ching ctr va
ching minh trong t6 tung hanh chinh

4.2. Giai phap hoan thién phap luat vé chirng ctr trong t6 tung hanh chinh
& Viét Nam

4.2.1. Cac giai phap hoan thién phap luat vé ching cur trong t6 tung hanh chinh

Thir nhat, quy dinh vé trach nhiém cung cép, giao nop chimg ct ching minh

ctia phia nguoi bi kién. Nén c6 quy dinh ngudi bi kién trude hét ¢6 trach nhiém cung
cap chimg ctr ching minh trong TTHC.
Thii hai, hoan thién vé ngudn ching cir
Trén co sé quy dinh phap ludt vé ngudn ching ctr trong TTHC, chung t6i dé
xudt cac giai phap sau:
(1). Poi véi nguon chimg civ la 16 khai
Can stra d6i quy dinh tai khoan 3, khoan 4 Piéu 81 Luat TTHC nhu sau:
“Piéu 81. Nguon ching ci
3. Loi khai, loi trinh bay”.
(2). Poi v6i nguon chirng cir 1a vi bang
Can bo sung tén goi “vi bang” 1a mot trong cac ngudn chimg ct dugce quy dinh
tai Diéu 81 Luat TTHC.
Thir ba, hoan thién vé thu thap chtng cir
(1). Toa dn can cé vai tro, trach nhiém trong viéc hé tro dwong sw thu thip
chung cwr
Luat TTHC van giit nguyén quy dinh nguyén tic TA “hd tro” cho duong su
trong viéc thu thap chung ctr nhu quy dinh hién nay la phu hop va hop 1y. Quy dinh
nhu vay ciing pht hop, dong nhat voi quy dinh cta Luat T chitc TAND niam 2024 vé
vi€c thu thap tai li¢u chung cur cua TA.
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(2). Cdc gidi phdp hoan thién phdp ludt vé cdc bién phdp thu thdp chiing cit ciia
Toa dn trong t6 tung hanh chinh

Hoan thién vé viéc léy 161 khai ctia nguoi bi kién khi nguoi bi ki¢n Véng mat.
Can bd sung khoan 3 Piéu 60 Luat TTHC véi ndi dung nhu sau:

“Piéu 60. Nguwoi dai dién

“Truong hop nguoi bi kién la co quan, t6 chirc hodc nguoi dirng dau co quan,
16 chirc thi nguwoi bi kién cé thé vy quyén cho cdp phé ciia minh hodc nguwoi khdc dai
dién...".

Hoan thién vé dinh gia tai san, can stra doi, bd sung diém g khoan 1 Piéu 84
Luat TTHC v6i ndi dung nhu sau:

“Piéu 84. Xdc minh, thu thdp tai liéu, chitng civ

1. Pwong su ¢ quyén tw minh thu thdp chitng civ bang nhitng bién phdp sau
day:

@) Yéu cau Toa an ra quyét dinh trung cau gidm dinh, dinh gid tai san hodc cho
tién hanh tham dinh gid tai san”.

(3). Hoan thién vé trinh tu, thi tuc thu thdp chimg cir ciia dwong sw, nguoi bdo
vé quyén va loi ich hop phdp ciia dwong sy va Vién kiém sdt

Can c6 quy dinh cu thé nhu sau: “Vién kiém sdt khi yéu cau co quan, té chirc,
cd nhan cung cdp tai liéu, chirng cit thi Vién kiém sat phai ban hanh quyét dinh. Trong
quyét dinh ghi ré tai liéu, chitng civ can cung cdp, Iy do yéu cdau cung cdp tai liéu,
chung cu; ho, tén, dia chi cua cd nhan, tén, dia chi cua co quan, 16 chirc dang quan Iy,
lieu giir tai liéu, chitng cit can cung cdp.

“Nguoi bdo vé quyén va lpi ich hop phdp cia dwong sw ¢é quyén yéu cau co
quan, t6 chirc, ¢d nhdn cung cdp tai liéu, chitng cir. Khi yéu cau co quan, 6 chire, cd
nhdn cung cdp tai liéu, chitng civ thi nguoi bdo vé quyén va loi ich hop phdp cia
dwong sw phai lam don ghi ré tai liéu, chitng cit can cung cdp, Iy do yéu cau cung cdp
tai liéu, chung cu, ho, tén, dia chi cua ca nhdn, tén, dia chi cua co quan, 16 chirc dang
quan 1y, luu git tai liéu, ching cir can cung cap”.

(4). Hoan thién vé bién phdp tién hanh xdc minh, thu thdp chirng civ ciia nguoi
bdo vé quyén va loi ich hop phdp cho dwong sw va Vién kiém sat

Can sira d6i, bo sung vao khoan 6 Diéu 84 Luat TTHC véi nhimng noi dung nhur
sau:

“Piéu 84. Xdc minh, thu thdp tai liéu, chitng civ

6. Vién kiém sdt ¢ quyén yéu cau Toa dn xdc minh, thu thdp tai liéu, ching cir trong
qud trinh giai quyét vu dan. Trwong hop khdang nghi ban dn hodc quyét dinh ciia Toa dn
theo thu tuc phuc tham, giam doc tham, tdi tham thi Viéen kiém sdt cé thé xdac minh, thu

thdp tai liéu, chimg civ dé bao dam cho viéc khang nghi. Vién kiém sdt c6 quyén tw
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minh thu thdp chitng civ bang nhitng bién phdp sau ddy: Thu thdp vdt chirng; thu thdp
tai liéu doc duwoc, nghe duoc, nhin duoc, thong diép dir liéu dién tu. Ngay khi thu thap
dwoc chitng cit thi Vién kiém sdt phai théng bdo nhitng chimg civ thu thip dwoc cho
Toa dn va cho cdc dwong sw trong vu dn biét.

Can quy dinh thém vao Luat TTHC cac bién phap thu thap chimg cr cia nguoi
bao vé quyén va loi ich hop phap cho dwong su, thé hién: “Ngwoi bdo vé quyén va loi
ich hop phdp cho dwong sw c6 quyén tw minh thu thip chitng cir bang nhitng bién
phap sau ddy: thu thdp vat chung; thu thap tai liéu doc duoc, nghe dwoc, nhin duoc,
thong diép dir liéu dién tu.

Thir ti, hoan thién vé viéc cung cip, giao ndp ching ctr

(1). Can quy dinh ré vé Iy cho chinh ddng ma dwong sw giao ngp chimg cir tré
han

Can stra d6i, bo sung quy dinh tai khoan 4 Piéu 83 Luat THC nhu sau:

“Piéu 83. Giao ndp tai liéu, ching ci

4. Thoi gian giao ndp tdi liéu, chimg cit do Tham phdn dwoc phdn cong gidi
quyét vu dn dn dinh nhung khéong dwoc qud thoi han chudn bi xét xit theo thi tuc so
tham quy dinh tai Piéu 130 ciia Ludt nay. Hét thoi han nay thi Toa dan chi chdp nhdn
viéc giao nép tai liéu, chirng cit ma Toa an dd yéu cau deong sy giao nép néu cé 1y do
chinh dang va dwong su phai chung minh ly do cua viéc cham giao nop tai liéu, ching
cir d6. “Ly do chinh ddng” la sw kién bdt kha khdng hodc tré ngai khdach quan theo
quy dinh cia Ludt Té tung hanh chinh lam cho dwong sw khéng thé giao nép tai liéu,
chung cur cho Toa dn trong thoi han ludt dinh”.

(2). Can ¢6 huwéng dan ré rang vé viéc giao ndp tai liéu doc dwoc

(3). Hoan thién vé thoi han hop Iy dé co quan, t6 chire, cd nhdn giao ndp chimg
cir cho Vién kiém sdt va cho nguwoi bao vé quyén va loi ich hop phdp cho dwong su

Cén sira d6i, bo sung quy dinh tai khoan 4 Piéu 93 Luat TTHC nhu sau:

“Diéu 93. Yéu cu co quan, t6 chirc, ca nhan cung cap tai liéu, chimg ctr

4. Truong hop Vién kiém sat c6 yéu cau cung cap tai liéu, ching ct thi co quan,
t6 chirc, ca nhan co trach nhiém cung cap tai liéu, chimg cir cho Vién kiém sét trong thoi
han 10 ngay ké tir ngay nhan duoc yéu cau; trudng hop khong cung cip duogc thi phai tra
101 bang van ban va néu 13 1y do cho Vién kiém sat biét”.

Nén quy dinh ndi dung nay nhu sau: “Co quan, t6 chtc, c4 nhan c6 trach nhiém
cung cap tai liéu, ching ctr cho ngudi bao vé quyén va loi ich hop phap cho duong su
trong thoi han 15 ngay ké tir ngay nhan duoc yéu cau; truong hop khong cung cip duoc
thi phai tra 1oi bang vin ban va néu rd 1y do cho ngudi bao vé quyén va loi ich hop
phap cho duong sy biét”.

(4). Hoan thién vé thoi han Tham phdn én dinh giao ndp, cung cdp chirng cir
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Cén sira d6i, bo sung quy dinh tai khoan 4 Piéu 83 Luat TTHC nhu sau:

“Piéu 33. Giao ndp tai liéu, chimg cir

4. Thoi han giao ndp tai liéu, chimg ctr do Tham phan dugc phan cong giai quyét
vu an an dinh. Thoi han nay phai dwoc an dinh trude khi dién ra phién hop kiém tra
viéc giao np, tiép cdn, cong khai chiing cir. Trong triueong hop cé nhiéu phién hop thi
thoi han nay phdi dwoe dn dinh trwée khi dién ra phién hop cudi ciing”.

Thir ndm, hoan thién vé xac minh, danh gia ching ctr

Can bo sung quy dinh tai Diéu 95 Luat TTHC nhu sau:
“Piéu 95. Xdc minh, ddnh gia chiing cir

1. Viéc xdc minh, danh gid chitng cik phdi khdch quan, toan dién, ddy dii va chinh xdc.

2. Toa dn phai xdc minh, danh gia tung chung cu, sy lién quan giita cdc chung cu
va khang dinh tinh hop phdp, tinh lién quan, gid tri chitng minh cia timg chitng cir.

3. Chitng cit nao khéng dam bdo tinh khdch quan, toan dién, day dii va chinh xdc thi
khéng duwoc dimg lam can ci gidi quyét vy dn.

Thir sdu, hoan thién vé bao quan, bao v€ chung cu
Can sira doi, bo sung khoan 1 Piéu 318 Luat TTHC nidm 2015 véi ndi dung day
da nhu sau:

“Piéu 318. Xur Iy hanh vi can tré hoat dong xdc minh, thu thip chimg ci ciia Toa
an

Ngueoi nao ¢é6 mét trong cdc hanh vi sau ddy thi tiy theo tinh chdt, mirc dg vi
pham ma c6 thé bi xir Iy ky ludt, xir phat vi pham hanh chinh hodc bi truy civu trach
nhiém hinh sy theo quy dinh cua phdp ludt:

1. Lam gid, hiy hoai, dé mat mat, hw hong, phd hiy niém phong, tiéu ding, sir
dung trdi phép, chuyén nhwong, danh trdo, cdt gidu, tiéu hiy, lam sai léch chirng cir
quan trong gdy tré ngai cho viéc gidi quyét vu an ciia Toa dn...” .

Thit hai, can quy dinh hanh vi vi pham trong viéc bdo qudn, bdo vé chirng cir
phai bi xu Iy

Can sira d6i, bo sung Diéu 325 Luat TTHC nam 2015 véi ndi dung dy di nhu
sau:

“Piéu 325. Xir Iy hanh vi ciia co quan, t6 chirc, c¢d nhan can tré hoat dong xdc
minh, thu thap chung cu cia Toa an

Co quan, t6 chike, cd nhan ¢é hanh vi can tré hoat dong xdc minh, thu thip chiing
it ciia Toa dn theo nhw quy dinh tai Piéu 318 Ludt ndy thi bi xir phat vi pham hanh
chinh theo quy dinh cua phap ludt”.

Thir bay, hoan thi¢n vé chung cu 1a dit li€u dién tir
Can hoan thién vé ché dinh chimg ctr dién tir trong té tung ndi chung va trong

TTHC néi riéng nhu sau: hoan thién vé tén goi cia nguodn ching cu 1a dir li¢u dién t;
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Can thira nhan vi tri phap 1y cta chimg ct dién tir voi tu cach 1a mot loai chimg cir doc
lap; Can phai xdy dung nhiing nguyén tic vé quy trinh, thi tuc xac dinh, thu thap, bao
quan chtng cir dién tir; Can hoan thién cac quy dinh phép luat lién quan dén quan 1y,
khai thac va str dung chimg ctr dién tir tir cac thiét bi dién tir, phuong tién dién tir; Can
c6 van ban quy pham phap luat quy dinh chi tiét vé cic quy trinh, thu tuc va thim
quyén lién quan dén viéc truy xuét, truy cdp, bao quan va luu trir chimg cr dién tir;
Can hoan thién phap luat bao dam tinh théng nhét vé dir liéu dién tu.

4.2.2. Giai phap bao dam thuc hién phap luat vé ching ctr trong td tung hanh
chinh

Thir nhat, can c6 sy tham gia ctia Thira phat lai trong viéc hd trg thu thap chimg
ctr khi giai quyét vu an hanh chinh

Thir hai, nang cao d6i ngil nang lyc nguoi tién hanh t6 tung hanh chinh

Thir ba, hoan thién co s& vat chat, dit liéu quéc gia, phuong tién k¥ thuat phuc
vu cho hoat dong xac minh, thu thap, giao nop chiing ctr

Thir tw, Toa an day manh viéc xét xur truc tuyén doi voi cac vy an hanh chinh

Két luan chuong 4
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KET LUAN

1. Trén co sé tim hiéu cac cong trinh nghién ctru trong va ngoai nude co lién
quan dén dé tai Luan an, cho thdy van dé chtng cr trong TTHC di danh duoc it nhiéu
su quan tdm, nghién ctru ciia mot sé nha khoa hoc. Tuy nhién, mirc do va pham vi
nghién ctru cua cac cong trinh da dugc cong bd thuong chi dung lai mét khia canh vé
ching cor ma chua co nhiéu cong trinh nghién ctru chuyén sau, toan dién va c6 hé
théng vé mat 1y luan va thuc tién vé chung ct trong TTHC. Vi vy, viéc lya chon thuc
hién dé tai “Chung cwr trong t6 TTHC & Viét Nam” mang tinh méi va 1a nhiém vu
khoa hoc mang tinh cip thiét.

2. Nhitng van dé 1y luan vé chimg ctr trong TTHC bao gém: khai niém chimg
ctr trong TTHC; Chimg ctr trong VAHC mang dic diém chung ctia ching cir t6 tung
ndi chung va cling mang nhiing ddc trung riéng bi¢t cia VAHC; Chung cur c6 vai tro
1a bao dam quyén tiép can cong 1y ctia cong dan trong THHC; bao dam quyén bao vé
quyén va loi ich hop phap cua dwong sy trong TTHC; bao dam quyén tranh tung ciia
duong su trong TTHC; Chirng ctr ¢ ba thudc tinh 1a tinh khach quan, tinh lién quan
va tinh hop phap; Ching cir c6 thé phan thanh nhiéu loai khac nhau; Noi dung phép 1y
vé ching ctr trong TTHC gom cac ché dinh vé ching ctr nhu nguén ching cu, thu
thap, x4c minh, danh gia, cung cép, giao ndp, cong bd, s dung, bao quan, bao vé
chtng ctr; Mdi lién hé gitta chimg ¢ va chting minh trong TTHC; Nhitng yéu t tac
dong dén chung ctr trong TTHC gom yéu t6 vé chinh tri, yéu t6 vé con nguoi, yéu t6
vé phap 1y.

3. Nhitng quy dinh phap luat vé ching ctr trong TTHC trong thoi gian qua da dat
dugc nhitng thanh tyu nhat dinh. Cac quy dinh cua phap luat vé ching ¢t TTHC da
khong ngimg duoc stra d6i, bd sung dé ngay cang hoan thién véi yéu cau cia thuc tién
giai quyét VAHC. Thyc tién sé luong giai quyét cic VAHC & nudc ta trong nhing
nam qua da dat dugc nhiing két qua dang ghi nhan. So luong VAHC dugc thu ly, dugc
giai quyét cua cac cap TA déu ting dan hang nim. Bén canh nhiing diém tién b, cac
quy dinh ctia phap luat hién hanh vé chtng cr trong TTHC van con nhiéu han ché, bat
cap di 1am anh huéng rt 16n dén chat lwong, hiéu qua giai quyét VAHC hién nay.
Thyc tién giai quyét VU 4n van con gip nhiéu khé khan, tinh trang 4n hanh chinh bi
huay, sira v6i Iy do khi TA giai quyét ¢6 vi pham vé thu thap, danh gia chimg ct van
con nhiéu. Cé nhiéu vy 4n TA phai kéo dai thoi gian gidi quyét so v6i luat dinh béi vi
khong thu thap du chung cu. Khi xét xur gidi quyét vu 4n van chua bao vé triét dé duoc
quyén loi va lgi ich hop phéap chinh dang cua co quan, to chirc, ca nhan. Nhimng han

ché, bat cap cua viéc ap dung cac quy dinh ctia phap luat vé chimg cr vao trong giai
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quyét VAHC xuat phat tir cac nguyén nhan chi quan va khach quan khac nhau duoc
danh gia tuong d6i cu thé va toan dién nham 1am co s cho viéc hoan thién phép luét.
4. T viéc 1am rd cac phuong hudng hoan thién phép luat vé chimg cu trong
TTHC, chung t6i da dé xuat cac phuong huéng dé nang cao hiéu qua viée ap dung quy
dinh ciia ching cr trong TTHC vao trong viéc gidi quyét, xét xir cac VAHC. Pong
thoi dua ra giai phap hoan thién cac quy dinh phap luat vé chimg ctr trong TTHC va
giai phap dam bao thi hanh phap luat vé chimg clr nham néng cao chat luong xét xir
cac VAHC. Cac giai phap dé xuat trén co so sira d6i cac quy dinh phéap luat hién co,
dong thoi chung toi ciing dé xuat mot sé giai phap mang tinh dot pha cho phu hop véi

hoan canh, diéu kién, thyc tién xét xtr 4n hanh chinh & nudc ta hién nay./.
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DANH MUC CAC CONG TRINH KHOA HQC LIEN QUAN
PEN PE TAI LUAN AN PA PUQC CONG BO

I. Phin 1: Danh muc cic cong trinh khoa hoc lién quan dén @2 tai luin 4n da

dwgc cong bo (dwoc tinh diém khoa hoc tir 0.75 diém tré 1én).

1. Nguyén Son Lam, Vii Lé Hai Giang (2024), Sy thé hién cia cong Iy va nhiém vu
bdo vé céng Iy ciia Toa dn nhan déan theo Hién phdap 2013, Tap chi Khoa hoc Phap
ly Viét Nam, s6 2 (174).

2. Nguyén Son Lam (2023), Thu thdp chitng cir bang bién phdp ldy 1oi khai cia
nguoi bi kién trong T 6 tung hanh chinh, Tap chi Khoa hoc Dai hoc Quéc gia Ha
N6i, 6 3.

3. Nguyén Son Lam (2022), Hoan thién quy dinh phdp ludt vé dinh gid tai san trong
t6 tung hanh chinh, Tap chi Nha Nudc va Phap Luat, s6 10.

4. Nguyén Son Lam, Nguyén Tuan Hai (2023), Mot s6 bdt cdp trong viéc iy thac thu
thdp tai lidu, chirng civ trong Té tung hanh chinh va kién nghi hoan thién, Tap chi

Nghé Luat, s6 12.

II. Phin 2: Danh muc cic cong trinh khoa hoc lién quan dén dé tai luin an da
dwgec cong bo (mang tinh chét tham khao, duwgc tinh 0,5 diém, c6 truéce thoi gian
thuc hién luin an).

1. Nguyén Son Lam, Nguyén Thi Thily Dung, Nguyén Khic Vuong (2025), Chitng cir
chitng minh céc tiéu chi vé tinh hop phdp cia quyét dinh hanh chinh trong vu én hanh
chinh, Tap chi Toa an nhan dan, s6 09.
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